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The European Chamber of Commerce in Cambodia
(EuroCham) was inaugurated on 2 June 2011 with
the support of three founding European Business
Organisations: the Chambre de Commerce Franco-
Cambodgienne (CCFC), the British Business Association
in Cambodia (BBAC) and the German Business Group,
Arbeitskreis Deutsche Wirtschaft (ADW). EuroCham was
established with the objectives of promoting the interests
of European businesses operating in Cambodia, facilitat-
ing the entry of European companies into the market and
creating an extensive support network among corporate

and individual members.

The European Chamber of Commerce in Cambodia is
grateful to our contributing member companies for their
inputs and support in making this edition of the White
Book possible.

The White Book 2019 is a collective expression of the views of EuroCham member companies on specific aspects of the business environment
in Cambodia. The information and views put forward in this publication are solely intended to promote constructive dialogue and offer sugges-
tions for the improvement of Cambodian-European business relations. EuroCham has made all efforts to ensure that the information contained
in the White Book 2019 is accurate at press time fo the best of our knowledge and belief. However, EuroCham does not assume and it hereby

disclaims any liability or responsibility to any party for the contents of the White Book 2019 and or the outcome of any decision as a result of

this publication.

This publication has been produced with the assistance of the European Union. The contents of this publication reflect the voice of the European
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Methodology

The third edition of the White
Book presents 65 policy proposals
intended to improve the business
environment and regulatory
framework in Cambodia.

We have developed these
proposals through extensive
consultations with EuroCham

Previous policy
recommendation & response
Summarises last year’s policy
recommendation and the subsequent

response given by Royal Government
of Cambodia

Issue description

Details the present-day situation and
how it affects the private sector.

Impact on Cambodia

Illustrates why it is in the interest of the
Royal Government of Cambodia to
address the issue.

members participating in our ten
Sectoral Committees.

Our intention is to serve as a
constructive partner to the Royal
Government of Cambodia, and
therefore every issue raised is
presented with a realistic solution
that could be implemented by the

relevant authorities within the short
to medium-term.

As such, our recommendations
take the following format:

Recommendation status

Indicates a policy proposal has been
either RETAINED or UPDATED from last
year, or it is a NEW proposal for 2019.

\

TAXATION | Value added tax

22

Value Added Tax when exporting services

UPDATED

and technology.

2016 RECOMMENDATION
Provide more specific guidance on VAT requirements for exported services.

POLICY RESPONSE

In a letter to the Chairman of the European Chamber of Commerce in Cambodia dated 19 July 2016 (reference 12240
APD), the General Department of Taxation has committed to conduct further research in order to provide a clearer definition of
“exported services” and fo ensure that the application of VAT on export of services is aligned with the evolution of businesses

\ ISSUE DESCRIPTION

2019 Recommendation

Presents specific actions that could
improve the situation for all parties.

IMPACT ON CAMBODIA

2017 RECOMMENDATION

Article 63 of the Law on Taxation specifies that services are considered to ‘take place’ within
Cambodia if the service ‘is performed’ within the Kingdom, unless the service provided
relates to immovable property located abroad or the provision of transportation services
abroad. Article 64 subsequently details that services rendered outside of the Kingdom of
Cambodia (exported services) are subject to a VAT rate of 0%.

Ambiguity creates regulatory risks for companies exporting services from Cambodia as
there is not enough specificity within the Law to be able to confidently know whether
VAT will be due on their services. This lack of clarity requires tax officials to make ad-hoc
assessments without clear guidelines which can lead to inconsistency or opportunities for
non-transparent practices.

Provide more specific guidance on what it means for services to be “used or consumed outside
the Kingdom of Cambodia”. Our recommendation would be to provide a definition that is
generous towards service providers claiming that their services are consumed abroad, as this
can help to attract investment in new sectors.




Message
from the

Chairman

Arnaud Darc
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EuroCham Cambodia

On behalf of EuroCham and the growing number of
businesses we represent, | am delighted to present the
third edition of our White Book, a set of trade and
investment policy recommendations that have been col-
lectively developed by our members for consideration
by the Royal Government of Cambodia. This updated
publication is the result of a methodical revision over
the last 18 months under the guidance and expertise
of our ten sectoral committees, to provide realistic solu-
tions to overcome the regulatory and structural barriers
that exist when doing business in the Kingdom. We
envisage that over the coming years, the reforms that
we seek through this White Book, will enhance the
Cambodian business environment, and ultimately drive
greater flows of trade and investment to and from
Europe and beyond.

As Cambodia continues fo reinforce its position within
the ever-turbulent global market, the Royal Government
is acutely aware of the importance of undertaking
meaningful transformations to ensure the Kingdom
remains competitive. Early 2019 saw the Prime
Minister aptly adopt the Royal Government’s most
ambitious package of reforms during the re-established
Government-Private Sector Forum (G-PSF), which were
aimed at strengthening competitiveness and improving
trade facilitation to promote greater economic diversifi-
cation. EuroCham widely welcomed these reforms and
the decision for the Prime Minister to return to chairing
the G-PSF, as this is a valuable and reliable mechanism
for public-private dialogue that is importantly followed
by concrete resolutions.

It was encouraging to see a number of issues that we
have previously raised by our White Books addressed
through this comprehensive reform agenda, most



notably within our Customs, Transport and Logistics
chapter. This demonstrates the increasing recognition
and appreciation of our White Book that enabled
EuroCham to secure a 75% response rate from the
Royal Government to the recommendations proposed
by our members in 2017, a marked improvement
from our first White Book. These responses have been
presented in the Policy Response section, which also
lists 11 recommendations that have been resolved
as a result of changes implemented by the Royal
Government. This impressive reception solidifies our
belief that the private sector holds a privileged position
as a key contributor to the development of policymak-

ing by providing practical feedback and inputs.

This year’s White Book contains 65 new, updated and
retained policy recommendations across an expanded
range of sectors, which sees the inclusion of our new-
est sectoral committee and corresponding chapter for
Agribusiness. The expansion of our sectoral commit-
tees signals the business community’s enthusiasm for
closer collaboration with the Royal Government to
overcome persistent regulatory challenges. Each sec-
toral and cross-sectoral committee has raised issues
specific to their area of expertise and highlight how
the suggested improvements will enhance compliance,
competition and investment. Within this context, we
have identified an underlying theme that a more level
playing field can be achieved through stronger, con-
sistent and transparent enforcement of the Kingdom's
legal framework, which should also seek to recognise
and encourage compliant practices. We believe that

the adoption of our recommendations will ensure a

more robust and dynamic response from the private
sector to the changing demands of the domestic and

international market.

A willingness to welcome and embrace change
through meaningful reforms is essential for Cambodia
to navigate itself through the disruptive geopolitical
landscape that threatens today’s economy. Under
these circumstances, it is EuroCham’s hope that our
third White Book will once again be welcomed
by the Royal Government and all stakeholders in
Cambodia’s development, as a means to provoke and
engage discussion. We look forward to another round
of results-driven dialogue that will support the Royal
Government to take a systematic and complementary
approach to policymaking that enables a more condu-

cive regulatory and business environment.

EuroCham would like to express our sincere thanks
to those that have contributed to the development of
this White Book, without their knowledge, expertise
and steadfast support of our advocacy programme,
this would not have been possible. We now call upon
all members of the Cambodian business community to
take advantage of the opportunity to have your voices
heard by participating in the discussions and consulta-
tions that will take place over the next year. We remain
emphatically committed to supporting the compliant
private sector and to working in partnership with the
Royal Government o ensure the continued growth and

prosperity of the Cambodian economy.

4./\«.&—-«( \
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2019 Policy Recommendations

An overview of the proposals EuroCham members made for 2019.

INVESTMENT PROTECTION

Legal Review Mechanisms

Ensure that future laws and regulations incorporate practical transitional provisions,
and that new legal instruments are not applied to impose retroactive penalties for
non-compliance.

Create an independent review mechanism within relevant ministries and public
bodies responsible for processing applications and approvals for private entities,
and a Supreme Administrative Court.

Offer greater guarantees, incentives and assistance to investors through a new Law
on Investment, incorporating recommendations from the private sector.

Prioritise the finalisation of the Law on Competition, Law on E-Commerce, Law on
Commercial Contracts and Law on Consumer Protection, and commit fo adopting
these laws before the end of 2019.

Protection of Intellectual Property
Rights

HUMAN RESOURCES

Employing Foreign Staff

Introduce a pre-registration gazetting requirement for new trademark applications.

Develop a more detailed legal framework to enable stronger provisional measures
in the protection of intellectual property rights.

Grant more power at the administrative level to the General Department of
Customs and Excise to prevent counterfeit goods and parallel imports from entering
Cambodia.

Consult with the private sector to develop legal instruments to define specific
remedies for Infellectual Property Rights infringement cases.

Create a formalised Alternative Dispute Resolution process to address trademark
rights infringement cases through relevant ministries.

. Replace the predefined contract template for foreign employees with a standardised

online form containing the fundamental details of a formal employment contract.

. Amend the Labour Law to revise the requirement that businesses employing more

than 50 employees must have their own on-site infirmaries.

Apprenticeship Training
Requirement

6

EuroCham Cambodia

14.

. Formally recognise suitable internship programmes as a viable alternative to an

apprenticeship when assessing compliance with Prakas No. 004.

. Request that the Ministry of Labour and Vocational Training establish a consultative

body to involve the private sector in the planning and management of funds
collected from the Apprenticeship Tax.

Permit businesses to deduct reasonable training expenses used to meet the
Labour Law’s apprenticeship requirement, on a pro-rata basis from the applicable
Apprenticeship Tax.



Public-Private Sector
Communication

TAXATION

Development of Securities
Regulatory Framework

15.

16.

Consider expanding the Foreign Workers Centralised Management System to
enable all labour administrative procedures to be completed through the online
service.

Consider adopting a Shareholder Continuity Test to determine the extent in which a
change of ownership has occurred within a shareholding company.

Recognise that Stamp Duty should not apply when a capital increase is completed
disproportionally by one shareholder, as the holdings of the remaining shareholders
have not changed ownership.

Supporting Compliant Companies
During the Tax Formalisation
Process

. Consider reducing the penalties applied to taxpayers who voluntarily disclose

previous tax irregularities prior to an audit notification being issued.

. Consider infroducing industry-specific VAT provisions for travel agents so as to

more fairly reflect the nature of these businesses.

. Revise Instruction No. 003 MEF to remove the Cambodian nationality clause to

ensure fair tax freatment of Seniority Indemnity Payments.

Qualified Investment Projects

. Consider re-introducing the automatic exemption from Minimum Tax for Qualified

Investment Projects during their tax holiday period.

CUSTOMS, TRANSPORT and LOGISTICS

Customs

22.

Prioritise the adoption of the World Customs Organisation’s Immediate Release
Guidelines to simplify customs clearance procedures.

. Prioritise the implementation of a secure online payment system and expansion of

online document capabilities to facilitate customs procedures more effectively.

Transport and Logistics

AUTOMOTIVE

Import Regulations

. Update the procedure through which the private sector can escalate issues and

request decision reviews by the General Department of Customs and Excise.

. Ensure that Prakas No. 150 is applied universally to all vehicles imported into

Cambodia, in line with Prakas No. 99.

. Request that the Department of Land Transport provide authorised automotive

distributors with the Vehicle Identification Numbers of registered vehicles on a
quarterly basis, to enable them to notify the Department in the event of a product
recall.

Taxation Policy

. Rationalise taxation policy for automobiles to encourage the use of more suitable

and environmentally friendly vehicles in Cambodia.
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2019 Policy Recommendations (continued)

AGRIBUSINESS

Banned Substances

28.

Request that the Ministry of Agriculture, Forestry and Fisheries define the list of
banned substances contained within the Law on Animal Health and Production,
and ensure that the list specifically includes beta agonists.

Inputs

. Request that the Ministry of Agriculture, Forestry and Fisheries implement stronger

enforcement measures during their inspections at the point of distribution for
agricultural input products.

. Ensure that the Royal Government of Cambodia takes into consideration the

additional benefits and conditions already provided by agricultural businesses
when implementing new labour reforms.

Diversifying Agricultural
Production

. Consider permitting hybrid rice breeds to be legally grown and registered in

Cambodia.

Mandatory Environmental Testing

. Request clarification into whether it is mandatory for businesses to use the Ministry

of Environment’s laboratory facilities to conduct water quality testing.

INFORMATION and COMMUNICATION TECHNOLOGY

Supporting the Development of the

Digital Economy

33.

34.

Prioritise the adoption of data protection and privacy laws, following an effective
public-private consultation process.

Consider implementing mobile phone number portability and a broadband open
access policy to encourage greater consumer choice and fairer competition.

. Promote greater engagement between training providers and the private sector to

improve ICT courses and accreditations to address the skills gap.

Telecommunications

GREEN BUSINESS

Finalising the Environment and
Natural Resources Code of

Cambodia

8 | EuroCham Cambodia

37.

38.

39.

40.

. Continue to engage in substantive consultation with the private sector prior to the

adoption of the telecommunications re-licensing process and explore opportunities
to incentivise investment in telecommunication infrastructure.

Request that future auctions are only utilised for the allocation of new spectrums
and ensure that bidders are appropriately screened.

Prioritise the finalisation of the Environment and Natural Resources Code of

Cambodia.

Ensure that the incentives for solar energy use contained in Draft 11 of the
Environment and Natural Resources Code of Cambodia are retained in the final
version.

Ensure that the nationality requirement for Environmental Impact Assessment
consultancies is not included in the final Environment and Natural Resources Code
of Cambodia.



Supporting the Transition to a 41. Consider supporting the establishment of an independent Cambodian Green
Green Economy Building Council to enable its membership into the World Green Building Council.

42. Prioritise the establishment of a national environmental labelling programme in
Cambodia.

43. Consider expanding the priorities of the new SME Bank to include investments in
low-carbon developments by small and medium enterprises.

44. Develop fiscal and noniscal instruments to recognise, encourage and incentivise
private sector initiatives to reduce, separate and recycle their waste.

HEALTHCARE

Access to Biological Products 45. Request that the Ministry of Health widen the acceptance of biological products to
include those approved by the US Food and Drug Administration and or European
Medicines Agency.

Over-the-Counter Products 46. Align the eligibility criteria and processes involved to reclassify a prescription
pharmaceutical product as an Over-the-Counter product in Cambodia with ASEAN
practices.

Restricting Unregistered Products 47. Prioritise interministerial coordination between the Ministry of Health and the

General Department of Customs and Excise to implement additional measures to
prevent unregistered and untested variations of registered pharmaceutical products
from entering the Cambodian market.

Registrations and Renewals 48. Prioritise the implementation of the Ministry of Health’s e-Registration and
elmportation online platform, and involve the private sector throughout its
development.

49. Consider issuing regulations that would allow for the collective registration of
multiple medical devices under a family or category registration.

50. Align medical equipment registration categories and guidelines with those defined

by the ASEAN Medical Device Directive.

51. Request clarification of the guidelines that healthcare companies must follow to
obtain approval from the Ministry of Health for their marketing activities.

52. Reinstate a channel for companies to obtain urgent import licences for medical
products awaiting renewal or registration by adopting a formal application process
with clear guidelines outlining eligibility.

53. Request that the Ministry of Health’s Registration and Renewal Committee meet at
least once a month, based on a published fixed schedule.

REAL ESTATE and CONSTRUCTION

Cadastral and Real Estate 54. Consider requiring all consultants involved in construction projects in Cambodia to
Development hold compulsory civil liability insurance.

55. Prescribe a set of universal standards of measurement for the real estate industry.

56. Consider increasing the financial controls set for residential development projects
in line with other ASEAN Member States, to provide adequate protection to
consumers in the event of a project collapsing.

WHITE BOOK 2019 | 9



2019 Policy Recommendations (continued)

Land Management and Urban 57.

Planning

Modernising Residential Property 58.

Regulations

59.

60.

Construction 62.

64.

65.

10 | EuroCham Cambodia

Prioritise the adoption of the new legal framework for development and management
of coastal areas and consider permitting a ‘model project’ to showcase to prospective
investors that coastal development under international standards is a viable possibility
in Cambodia.

Request clarification info the process to convert residential buildings constructed
before Sub-Decree No. 126, into private units within a co-owned building, and
outline how property owners can obtain their new respective co-ownership titles.

Adopt regulations that authorise developers to treat parking spaces within
condominiums as private units, and allow for the issuance of private ownership
certificates for parking spaces.

Consider adopting a regulatory framework to govern the property management
industry in Cambodia, and consult with the private sector to develop a set of
standard operating procedures.

. Prioritise the digitalisation of the transfer process of immovable property by

launching an online platform.

Consult with the private sector to ensure a practical set of building standards.

. Prior to the realisation of the Building Code, consult with the private sector to define

an intermediary set of fire safety criteria which will form the basis for the inspection
and approval process required by Prakas No. 87.

Require all construction companies operating in Cambodia to have their designated
Safety Officers undergo mandatory occupational safety and health training before
starting a new project.

Consider implementing regulations that require structural building materials
manufactured in Cambodia to undergo independent quality assurance testing prior
to sale.
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2017-2018 Policy Responses

A summary of the Royal Government of Cambodia’s responses to our policy recommendations in 2017 and 2018.

INVESTMENT PROTECTION

Legal Review I.

Mechanisms Create independent review mechanisms within relevant ministries and public bod-

ies responsible for processing applications and approvals for private entities, and

a Supreme Administrative Court.

2.
Ensure that future laws and regulations incorporate practical transitional provisions,
and that new legal instruments are not applied to impose retrospective penalties
for non-compliance.
Development of 3.
New Laws
Prioritise the passing of a Law on Commercial Contracts after effective private
sector consultation.
4.

Consult with the private sector to develop a Competition Law that is clearer and
more comprehensive than existing drafts.

The Ministry of Commerce is nearing completion of Cambodia’s Competition Law, with the final
draft currently under review by the Council of Ministers and Council of Jurists, and is expected to

be enacted during the course of 2019.

12 | EuroCham Cambodia
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Offer greater guarantees, incentives and assistance fo investors through a new Law
on Investment incorporating recommendations from the private sector.

The Royal Government of Cambodia is currently in the process of updating the legal framework
to govern foreign and local investment in Cambodia through its development of an amended Law
on Investment and new Law on Special Economic Zones. It was confirmed during the Government-
Private Sector Forum in March 2019 that the Council for the Development of Cambodia, which
has led this process has committed to finalising the draft of the updated Laws by the end of June
2019, following which it will undergo a review by the Ministry of Economy and Finance, and then

the Council of Ministers and Council of Jurists.

Protection of 6.

Intellectual
Introduce a pre-registration gazetting requirement for new trademark applications.

Property Rights

7.
Develop a more detailed legal framework to enable stronger provisional measures
in the protection of Intellectual Property Rights.
Following the agreement made between Cambodia and the European Patent Office (EPO) in
January 2017, the Validation of European Patents Agreement came into force on 1 March
2018, marking Cambodia as the first Asian country to validate European patents. European
patents granted by the EPO and validated in Cambodia will have the same legal effects as a
corresponding Cambodian patent and will be subject to Cambodian patent law.
8.

Grant more power at the administrative level to the General Department of
Customs and Excise to prevent counterfeit goods and parallel imports from enter-

ing Cambodia.

To improve competitiveness and reduce costs shouldered by businesses, the Ministry of Commerce'’s
Cambodia Import-Export Inspection and Fraud Repression Directorate General (CAMCONTROL)
has been relieved of its duties from all border checkpoints, seaports, special economic zones and
other inspection zones. As of 1 February 2019, the General Department of Customs and Excise
became the only administration authorised to carry out the inspection of goods at Cambodia’s

entry points.

WHITE BOOK 2019 |
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2017 Policy Responses (continued)

9.
10.
Supporting 1.
Economic
Diversification
Employing 12.

Foreign Staff

14 | EuroCham Cambodia

Consult with the private sector to develop legal instruments to define specific rem-

edies for Intellectual Property Rights infringement cases.

Create a formalised Alternative Dispute Resolution process to address trademark

rights infringement cases through relevant ministries.

The Ministry of Commerce is currently in the process of drafting a new Prakas to establish a Board
of Appeal to challenge intellectual property rights when interested parties are not satisfied with

the decision taken by the Registrar regarding their trademark registration.

HUMAN RESOURCES

Support greater proliferation of collective bargaining agreements to interpret the

Labour Law at an industry level.

In their April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training reaffirmed
that unions must first apply to be recognised as the “Most Representative” union before representing
employees in collective bargaining agreements, in accordance with the Law on Trade Unions. The
Ministry confirmed that as of April 2018, no union had applied for or had been recognised as

having the “Most Recognised” status, as per their interpretation.

Permit employers to submit a formal copy of their contracts with foreign employees,
in Khmer language, as an alternative option to completing the pre-defined contrac-
tual template required by the Ministry of Labour and Vocational Training.

In their April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training clarified
that employers are not explicitly required to utilise the pre-defined contractual template provided
by the Department of Employment and Manpower for foreign employees, rather this template is
infended to act as the minimum standards required. While in principle, this clarification is the
same inferpretation of the law taken by EuroCham, our members report that this is not the case in

practice and they must continue to use the template.

ISNOdS3d ON



Enterprise 13.
Infirmaries

Skills and Training  14.

15.

Public-Private 16.

Sector Communication

Revise requirements for businesses employing 50+ employees to have their own

on-site infirmaries.

Intheir April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training acknowledged
that while the Labour Law dictates that businesses employing more than 50 employees must
have an on-site infirmary, this is impacting the private sector as Cambodia’s economy grows.
As the requirement is contained within the Labour Law, a review cannot be made without first
amending the Law. The Ministry intends to take this recommendation into consideration during

further discussions with the Operational Safety & Health technical staff.

Support the private sector in developing national qualifications frameworks for

Technical Vocational Education and Training at an industry level.

Building on the positive steps undertaken by the Royal Government of Cambodia to implement
the ASEAN Mutual Recognition Agreement on Tourism Professionals, Cambodia; in collaboration
with Thailand, has selected two priority occupations for the next Mutual Recognition of Skills (MRS)
implementation, Masonry and Building Electrical Wiring. The International Labour Organisation
has submitted a funding proposal to ensure continued support of the project with the Republic of
Korea, after which a new action plan will be rolled out to continue implementation of the MRS

between Cambodia and Thailand.

Ensure that skills developed through non-formal learning and informal learning are

incorporated into such frameworks.

Provide additional support to the private sector to increase understanding of new

laws and regulations.

In their April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training highlighted
its ongoing work to address this issue through providing capacity strengthening training to its
Labour Inspectorate with additional sessions planned in the future. Alongside its proactive efforts
to bring the applications for quotas and foreign work permits online, the Ministry now uploads
applicable laws, regulations and forms to their website to simplify disseminating information and

ensure greater accessibility.
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2017 Policy Responses (continued)

Apprenticeship 17.
Training
Requirement

18.
Supporting 19.
Compliant
Companies

During the Tax
Formalisation
Process

16 | EuroCham Cambodia

Publish an approved set of practical implementation guidelines for the training of
apprentices that provides clear guidance on the Ministry’s requirements for employ-
ers to demonstrate compliance.

In their April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training reiterated
the apprenticeship training requirement stipulated by the Labour Law, whereby a business with
more than 60 people, must include a certain percentage of their total workforce employed as
apprentices. To reinforce the implementation of Prakas No. 004, the Ministry provided specific
instructions for businesses on their obligations regarding apprenticeship programmes to avoid
sanctions, through Instruction No. 042/15.

Avoid fining businesses on this issue prior to the publication of practical implemen-
tation guidelines from the Ministry, and ensure that retrospective fines in relation to

this subject will not be applied.

In their April 2018 letter to EuroCham, the Ministry of Labour and Vocational Training clarified
the fines that apply to businesses that fail to comply with the apprenticeship requirement of the
Labour Law. The penalty applicable for non-compliance is set at 1,680,000 Riel (approximately
US$420). Alternatively, businesses can request an exemption by paying an apprenticeship

training tax, which is equal to 1% of the annual salaries of all of their employees.

TAXATION

Revise the Kingdom’s Withholding Tax regulations to place less of a burden on
tax-compliant businesses.

In their April 2018 letter to EuroCham, the General Department of Taxation (GDT) upheld their
commitment fo maintaining the Withholding Tax system in Cambodia, referencing that it is common
practice by other countries at similar stages of development. The GDT clarified in agreement with
EuroCham that a supplier invoice must make a clear distinction between the price of goods and
that of services, and that Withholding Tax shall only apply to the service element. The GDT was
unable to provide a list of services exempt from Withholding Tax as the current Law on Taxation

and associated regulations do not provide provisions to do so.



Value Added Tax

20.

21].

22.

Stop the practice of charging both Withholding Tax and VAT on properties rented

from companies.

In their April 2018 letter to EuroCham, the General Department of Taxation confirmed that
for rental properties, the lessor is responsible for paying withholding tax, while the lessee is
responsible for paying VAT. Any VAT paid is regarded as a credit of monthly input tax for the
lessor and the withholding tax is also credited to the lessor to offset tax on annual income.
However, their response did not reference the conditions regarding rental of immovable property

from a registered company.

Provide clarification on Withholding Tax liabilities for payments made for manage-

ment and technical services to non-resident taxpayers.

In their April 2018 lefter to EuroCham, the General Department of Taxation expressed its intention
to issue specific instructions on what businesses will be required to submit as evidence that
their services have been consumed abroad to enable the application of the appropriate tax
liabilities. Provided that the upcoming instruction contains specific references to payments made
for management and technical services to non-resident taxpayers and clarifies the Withholding

Tax requirement, this may resolve this issue.

Provide more specific guidance on VAT requirements for exported services.

In their April 2018 letter to EuroCham, the General Department of Taxation expressed its intention
to issue specific instructions on what businesses will be required to submit as evidence that
their services have been consumed abroad to ensure that the VAT rate of 0% is applicable.
Provided that the upcoming instruction specifically addresses the meaning of services to be “used
or consumed outside the Kingdom of Cambodia” and that the application of VAT on exported

services is aligned with current business practices, this should resolve this issue.
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23.

24.

25.

EuroCham Cambodia

Permit businesses making both taxable and non-taxable supplies to offset 100% of

their Input Tax paid against Output Tax collected.

In previous correspondence with EuroCham, the General Department of Taxation provided a
detailed explanation of the current regulations relating to this issue, referencing Sub-Decree No.
114 on Value Added Tax, dated 24 December 1999, Articles 32 to 40. We appreciate this
clarification and agree that the existing regulations are clear and unambiguous. This being the
case, we maintain that the content of these regulations places excessive additional burden on
companies for whom a large proportion of their sales is to tax-exempt customers, who in effect

pay higher rates of VAT than other businesses.

Ensure that businesses meeting the documentation requirements of the General
Department of Taxation are able to secure VAT refunds in a timely manner and
independently of whether suppliers have complied in submitting their own docu-

ments and payments.

RESOLVED

In June 2018, the Ministry of Economy and Finance issued Prakas No. 576 and 577 to effectively
and efficiently refund VAT to businesses that are classified as medium or large taxpayers. These
provisions detail the procedures and approval process for VAT refunds, eligibility criteria, expected
timing and authorise the General Department of Taxation to issue VAT refunds. Tax compliant
enterprises that have followed the defined processes and submitted the required documentation,
can expect their VAT refund within approximately 40 business days for private sector businesses
and 15 business days for notfor-profit entities (including NGOs, diplomatic missions and technical

cooperation agencies), after submitting their request.

Consider introducing VAT provisions for travel agents that recognise ‘agency rela-
tionships’ so as to more fairly reflect the nature of these businesses.

In June 2018, the Ministry of Economy and Finance issued Prakas No. 597, which provided
guidance and recognition of the relationship between agents that supply goods and services on
behalf of a principal and their tax obligations. This Prakas only validates an agency relationship
between an agent and a Cambodian resident taxpaying principal, and unfortunately does not
recognise such a relationship with an overseas principal. Under the provisions of this Prakas,
agents can limit their tax exposure fo the commission earned on a sale, rather than the gross

invoice.



Tax on Profits

26.

27.

28.

Consider applying fringe benefit tax exemptions based on employee seniority
rather than a fixed exemption amount for every employee in a company, and clar-

ify the requirements for businesses to have such exemptions approved.

In their April 2018 letter to EuroCham, the General Department of Taxation expressed their
inability to grant fringe benefits tax exemptions based on employee seniority as requested, in
order to ensure a fair application of the Circular No. 011 issued by the Ministry of Economy
and Finance. While EuroCham recognises the importance of uniformly applying regulations, we
maintain the position that rationalising such regulations would enhance Cambodia’s international

competitiveness.

Ensure that the progressive rates of Tax on Profit prescribed in the Law on
Financial Management 2017 be applied to all business entities in Cambodia so

as to ensure a level playing field and encourage reinvestment of profits.

In their April 2018 letter to EuroCham, the General Department of Taxation (GDT) reaffirmed that
the progressive rates of Tax on Profit in the Law on Financial Management are only applicable
to individuals, sole proprietorships and general partnerships. The GDT noted that this provision
aims fo encourage the development of small enterprises and support them to increase their capital

during the early stages of their businesses.

Consider revising Cambodia’s Qualified Investment Project incentives relating to

Tax on Profit so as to offer more competitive tax advantages to investors.

The Royal Government of Cambodia is in the process of updating the Law on Investment to better
reflect Cambodia’s economic growth ambitions and has committed fo finalising the new draft by
the end of June 2019. EuroCham is eagerly looking forward to the updated Law, particularly
on the revisions to Qualified Investment Project incentives so as to offer more competitive tax

advantages fo investors.

WHITE BOOK 2019 |

19
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29.

Request for New  30.
Tax Regulations

Consult with the private sector to consider how a capped allowance for tax-de-

ductible entertainment expenses could be introduced and structured.

In their April 2018 letter to EuroCham, the General Department of Taxation (GDT), reaffirmed their
reluctance to consider permitting businesses to claim any entertainment expenses as tax deductible
as they are concerned that this may provide opportunities for expenses to be artificially inflated
and reduce Tax on Profit payments. The GDT is currently unable to consider the alternative capped
allowance system proposed by EuroCham, as Article 19 of the Law on Financial Management

explici stares thar expenses may nor be used Tor enterrainment purposes.
plicitly states that exp y not b d f tertai t purp

Consult with the private sector in order to develop a clear and unambiguous set of

regulations on transfer pricing.

On 10 October 2017, the Ministry of Economy and Finance issued Prakas No. 986 MEF on the
Rules and Procedures on Income and Expense Allocation among Related Parties. This Prakas;
developed with technical support from the OECD and World Bank, outlines the guidelines and
procedures for approved transfer pricing methods and penalties for non-compliance for enterprises

that undertake transactions with related parties.

CUSTOMS, TRANSPORT and LOGISTICS

Customs 31.

20 | EuroCham Cambodia

Expand the List of Fees and Charges to include out-of-hours services and reason-

able expenses for Customs officials.

Announced as part of the comprehensive reform agenda to improve trade facilitation and
competitiveness in January 2019, Prakas No. 1608 MEF on the official fees for out-of-hours service
and outside expenses came into force from 1 April 2019. Importantly, it was also confirmed that
payments for these services will be accompanied by an official electronic receipt from the General

Department of Customs and Excise.



32.

33

34.

35,

Provide clearer guidelines on the process through which suppliers to Qualified
Investment Projects can benefit from import tariff exemptions applicable to the QIP.

ISNOdS3¥ ON

Prioritise the implementation of a secure online payment system and expansion of

online document capabilities for Customs.

The Royal Government of Cambodia is actively modernising customs procedures and continues
to infroduce enhanced automated processes through its ongoing development of Cambodia’s
National Single Window. This integration project will streamline and digitalise export processes
and documentation requirements, in alignment with Cambodia’s ASEAN commitments that will
see the establishment of the ASEAN Single Window. The Royal Government of Cambodia intends
to officially launch Cambodia’s National Single Window in early June 2019.

Create a clear and systematic procedure through which the private sector can esca-
late issues and request decision reviews by the General Department of Customs

and Excise.

During EuroCham's luncheon in November 2018, His Excellency, Dr Kun Nhem, Director General
of the General Department of Customs and Excise reiterated the escalation process for issues
relating to customs matters, as defined by the Law on Customs. This states that if a person is
dissatisfied with the determination of a fariff classification, origin or customs value, they may
object by writing to the Director General within 30 days of receiving the customs notice. Following
which, the Director General shall make a decision within 60 days, otherwise the appeal will be

deemed as accepted.

Fully implement MEF Directive No. 004 to enact a ‘de minimis’ value regime,
and engage with express forwarders to better facilitate the Customs clearances of

time-sensitive deliveries.

RESOLVED

During 2018, the General Department for Customs and Excise fully implemented the ‘de minimis’
value regime for all shipments below the threshold of US$50, and our members report that
businesses are seeing vast improvements, particularly as the amount of documentation required for
shipments has reduced significantly. Members further praised the success of the implementation,
as freight forwarders are permitted to submit a consolidated manifest of all de minimis shipments

each day, rather than individually as they initially expected.
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Transport and 36.
Logistics
37.
38.

Special Economic  39.

Zones

22

EuroCham Cambodia

Continue to address the high cost of international shipping to and from Cambodia.

RESOLVED

To offset the impact of external threats to Cambodia’s preferential trading agreements, the Ministry
of Economy and Finance unveiled an extensive agenda of reforms in January 2019. These include
the elimination of export management fees and Certificates of Origin; dissolution of Kampuchea
Shipping Agency and Brokers (KAMSAB); 50% reduced container scanning fees; the relieving
of CAMCONTROL from its inspection duties at border checkpoints. These reforms are expected
to result in a significant cost savings for businesses, with the Royal Government of Cambodia

anticipating a loss of approximately $60 million in annual revenue.

Permit companies other than KAMSAB to offer shipping agency services for marine

cargo.

On 28 February 2019, the Royal Government of Cambodia dissolved KAMSAB, the state-owned
organisation that previously held a monopoly on shipping agency services. The elimination of
KAMSARB is responsible for an additional loss of approximately $500,000 in annual revenue for

the Royal Government of Cambodia.

Assist shipping lines in recovering containers holding abandoned cargo.

Require Special Economic Zones to facilitate regular meetings between investors,
General Department of Customs and Excise, and other relevant public bodies, and
consider trialling new tools for public-private collaboration within SEZs.
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Import Regulations 40.

Consumer
Protection

Taxation Policy

41].

42.

43.

AUTOMOTIVE

Implement regulatory measures to prevent the import of cars unsuitable for the
Cambodian environment.

On 25 March 2019, the Ministry of Industry and Handicraft issued Prakas No. 99, to extend the
deferred enforcement of Prakas No. 150 on the 19 UN ECE Regulations for automotive products
until 31 December 2019. Importantly, Prakas No. 99 also stated that any business involved
in the production, transformation, importation and sale of automotive products must begin the
implementation of the 19 UN ECE regulations by 1 January 2020. While the implementation
programme will be determined by a separate announcement, this provision is certainly welcomed

as it brings much needed clarity fo the automotive sector.

Require the Department of Land Transport to notify authorised distributors, on
a quarterly basis, of the contact information for all new vehicle registrations or
used-vehicle transfers so as to enable product recalls.

Better implement existing technical check requirements.

The Ministry of Public Works and Transport has undertaken a number of significant initiatives to
address the issue of unsafe vehicles in use in Cambodia, these include the expansion of mobile
vehicle inspections to all provinces, the launching of the Online Automation System for Technical
Vehicle Inspection Registrations and collaboration with the Japan International Cooperation

Agency to improve vehicle inspection standards.

Rationalise taxation policy for automobiles so as to support the growth of the formal

sector.
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2017 Policy Responses (continued)

INFORMATION and COMMUNICATION TECHNOLOGY

Supporting the 44.

Development of

New Technology

Industries

E-Commerce 45.

Telecommunications 46.

24

EuroCham Cambodia

Formally review the format for public-private sector consultations within ICT.

In their October 2018 letter to EuroCham, the Ministry of Post and Telecommunications
acknowledged the essential role the private sector and consumers have played in contributing
to the development of policy and regulations to manage Cambodia’s emerging ICT sector
and provided an overview of the consultative activities that have taken place. EuroCham’s ICT
Committee has recognised the considerable efforts of the Royal Government of Cambodia to
engage with the private sector and is eager o continue fo provide constructive advice and support

to the relevant ministries on future legislation.

Develop a legal and regulatory framework to support the growth of e-<commerce,

including an E-Commerce Law and a new Law on Consumer Protection.

EuroCham is pleased to report on the enhanced engagement undertaken by the Ministry of
Commerce towards the private sector regarding the ongoing development of the new E-Commerce
Law. EuroCham’s ICT Committee was given numerous opportunities to provide constructive
feedback on the draft E-Commerce Law, in an effort to stimulate meaningful discussion around
the aims and objectives of the incoming Law. Committee members were able to voice their
concerns against each article of the draft Law and provide detailed suggestions to support the
Royal Government of Cambodia in drafting legislation that will enable E-Commerce to prosper.
Committee members’ feedback was supportive in verifying the accuracy of technical details and
to ensure that the contained provisions would not stifle innovation and Cambodia’s emerging

technology sector.

Engage in substantive consultation with the private sector prior to implementation

of the telecommunications relicensing process.

In their October 2018 letter to EuroCham, the Ministry of Post and Telecommunications detailed
the numerous occasions in which the private sector was engaged with during the development
of the new Telecommunications Law. The Ministry reaffirmed that they intend to continue to hold
similar consultative meetings for future legislative changes and welcomes all feedback, input or

concerns the private sector may have.



47.

48.

49.

Structure a future Universal Service Obligation scheme and Research & Development

Funding scheme to support the growth of the sector.

In November 2018, the Royal Government of Cambodia announced that 87% of telecommunication
operators in Cambodia had fulfilled their obligations and contributed US$13.5 million to the
Capacity Building and Research & Development Fund and the Universal Service Obligation
Fund to expand services and increase innovation. This level of compliance demonstrates that
engagement with the telecommunication operators and the publishing of clear implementation
guidelines, the private sectors’ initial reservations around the management of the revenue have

been resolved.

Introduce a screening process for bidders on future spectrum auctions.

In their October 2018 letter to EuroCham, the Ministry of Post and Telecommunications outlined
that the draft Sub-Decree on the Organisation, Management, and Allocation of Radio Frequency
Spectrum states that where bidders are unable to provide payment for their winning bid, the
Ministry will reorganise a new auction within 90 days after the final payment reminder. However,
this does not overcome the issue whereby a speculative bidder with limited financial capability
can enfer an auction and unnecessarily inflate the price of spectrums, which will cause further

delays to the allocation and network expansion.

Review the method of calculating taxable revenues for telecommunications

companies.

In their October 2018 letter to EuroCham, the Ministry of Post and Telecommunications clarified
that the issue of taxable revenue was outside their remit, as taxation is the responsibility of
the General Department of Taxation under the Ministry of Economy and Finance, and instead

suggested that EuroCham consult with the relevant officials for a response.
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Renewable 50.
Energies
51.
52.
Responsible 53.

Business Practices

26 | EuroCham Cambodia

GREEN BUSINESS

Assist sustainable biomass companies operating in the formal sector to be price

competitive.

Implement tax incentives and consider a trial net metering scheme to support the

development of the solar industry in Cambodia.

In January 2018, the Royal Government of Cambodia adopted its first related regulation on
solar energy via the Electricity Authority of Cambodia (EAC), clarifying the general conditions
for connecting solar photovoltaic generating sources to the national grid. According to the
regulations, consumers are able to install solar systems with no restrictions, as long as the system
does not require connection to the national grid. Only big (voltage above 380 volts up to 22,000
volts) and bulk (any voltage above 22,000 volts) consumers may connect their solar systems with

the national grid, in which a tariff charge and other conditions would be applicable.

Develop a Government-approved national quality assurance program for solar
energy products.

The Electricity Authority of Cambodia (EAC) issued a set of minimum technical standards within
the regulatory framework for connecting solar photovoltaic generating sources to the national
grid, which have been linked to the EAC’s Grid Code 2009. The issuance of these regulations
and minimum technical requirements demonstrates the sector’s progress in developing recognised

standards for solar energy in Cambodia.

Provide clear and public guidance on how businesses can best prepare for upcom-
ing Environmental Impact Assessment legislation, and assurances that there will be

a suitable transition period upon enactment of the legislation.
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Energy Efficiency

54.

SO

56.

57.

Ensure that nationality requirements for Environmental Impact Assessment consul-
tancies are not included in the final Environment and Natural Resources Code of
Cambodia or subsequent legal instruments, and consider accreditation applica-

tions based only upon the competencies of the applicant company.

In January 2018, during EuroCham’s luncheon with the Minster for Environment, His Excellency
Dr Say Samal acknowledged that there may be an easing of the Cambodian nationality
restriction place on Environmental Impact Assessment (EIA) consultancies in the longer term due to
Cambodia’s World Trade Organisation commitments, however at this stage there were no plans
to do so. His Excellency instead suggested that foreign companies wishing to offer EIA consulting

services in Cambodia, should partner with a Cambodian company.

Require local authorities to emphasise sustainability considerations within perfor-
mance reviews for waste management contractors, ensure that sustainable practice
plans be prioritised in future waste management service tenders, and enhance

implementation of water quality laws.

In October 2018, Phnom Penh Capital Administration (PPCA) launched the Phnom Penh Waste
Management Strategy and Action Plan 2018-2035, developed through a collective effort with
development partners. The Strategy will act as a strategic guide for PPCA to address key issues,

needs and challenges associated with waste management in Phnom Penh.

Create a public-private technical working group focusing on the labelling of ener-

gy-efficient products.

During the course of 2018, the Chinese Government provided capacity building support to the
Ministry of Environment and National Council for Sustainable Development in their development
of ecolabelling and to establish a national environmental labelling programme in Cambodia.
The project was led by the China Environmental United Certification Centre, and drew on their

experiences in developing the China Environmental Label and international best practice.

Consider introducing a ‘Green Industry Award’ to recognise businesses who have

demonstrated excellent practices in energy efficiency.

WHITE BOOK 2019 |

27

ISNOdS3d ON



2017 Policy Responses (continued)

Green Buildings 58.

Explore the creation of a Cambodian Green Building Council.

The Ministry of Environment has mobilised a technical working group on sustainable cities in
which discussions around the development of green building guidelines are underway. As the
aims of this initiative intersect with those of the Green Building Council, EuroCham was advised
to organise a workshop to bring together relevant stakeholders from the Royal Government of
Cambodia, private sector and development partners to discuss the establishment of a Cambodian

Green Building Council.

Green Financing  59.

Develop a centralised information point for all green financing programs that may
be applicable to the private sector and disseminate through an appropriate tool

such as an online portal.

ISNOdS3d ON

HEALTHCARE

Parallel Imports 60.

Implement additional measures to prevent parallel importing of pharmaceutical

products.

In their August 2018 letter to EuroCham, the Department of Drugs and Food reaffirmed that under
Cambodian law, pharmaceutical companies cannot obtain the exclusive rights to import medical
products into Cambodia. In instances where the Ministry of Health has issued import licences, they
have done so because a product has already received market authorisation for distribution and is
permitted to enter by the General Department of Customs and Excise. However, these rules do not

apply to the parallel importation of vaccines, which is explicitly not permitted.
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Registrations and
Renewals

61.

62.

63.

Introduce a process for obtaining exceptional import licenses for products that have

an ongoing registration or renewal application.

In their August 2018 letter, the Department of Drugs and Food informed EuroCham that the
Ministry of Health will no longer consider granting exceptional import licence requests for medical
products. The Department stated that going forward, no medical products will be allowed to
enter Cambodia without having first received a valid registration licence, even products that
are awaiting their licence renewal. The Department outlined that the Ministry will issue renewal
certificates within 6 months of an accepted submission and that they are in the process of setting

up a new online platform for e-registrations and e-importation to simplify this process.

Issue an official tariff list for the administrative processes concerning post-registra-

tion variations.

The Ministry of Health is currently finalising the draft guidelines on post-registration variations
for pharmaceutical products, which are being drafted in alignment with the ASEAN Variation
Guidelines. Once these guidelines have been approved, the Ministry intends to issue a Joint-
Prakas with the Ministry of Economy and Finance on the fee structure for post-registration variations

during the course of 2019.

Publish a list of countries or institutions from which laboratory tests of healthcare

products can be accepted in lieu of laboratory testing in Cambodia.

In their July 2018 lefter to EuroCham, the National Health Products Quality Control Centre
(NHQC) under the Ministry of Health, expressed a reluctance towards accepting laboratory tests
results for healthcare products from countries or institutions outside Cambodia in lieu of local
testing. The NHQC noted that within ASEAN, there are no systems currently in place to recognise
or guarantee laboratory tests for healthcare products from another member state. Similarly, due to
Cambodia’s tropical climate and the potential improper storage, transportation or distribution of
healthcare products, the NHQC requires localised testing to ensure the quality and suitability of

products for the Cambodian market.
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64.

65.

Over-the-Counter  66.

Products

Public Tenders 67.

30 | EuroCham Cambodia

Publish a clear schedule of sittings of the Ministry of Health’s registration and

renewal committee.

In their August 2018 letter to EuroCham, the Department of Drugs and Food outlined that
the Ministry of Health is unable to publish a precise schedule of the registration and renewal
committee sessions in advance as these are dependent on the individual members’ schedules. The
Department was able to confirm that they intended to organise committee meetings between five

to six times per year.

Define a clear list of product categories for medical equipment with details of the
procedures and documents required for each, and publish formal procedures for

the registration of reagents.

In their August 2018 letter to EuroCham, the Department of Drugs and Food outlined that the
existing Prakas No. 1258 which governs the registration process for medical equipment in
Cambodia, requires products to be individually registered, and does not permit products to be
grouped and registered under a category. The Department conveyed that the Ministry of Health
may consider issuing a Prakas on family registrations for medical equipment in an effort to reduce

the required fees and burden placed on companies operating in Cambodia.

Review and update the Over-the-Counter list so that it better reflects the evolution of

products available on the market.

RESOLVED

In their August 2018 letfter to EuroCham, the Department of Drugs and Food confirmed that they
had identified the pharmaceutical products that are available over-the-counter and those requiring
a prescription via the Drug Registrar of 2017. The Department added that the Ministry of Health
is expected to update the registrar of OTC drugs in 2019, though this will require a committee
meeting to determine what updates are necessary. In the meantime, companies may contact the

Department to obtain the most up-to-date list.

Exclude companies that do not have the capacity to provide ongoing aftermarket

care on medical equipment from public tenders.
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Public-Private
Sector
Communication

Cadastral and Real
Estate Development

68.

69.

70.

71.

Introduce a formalised public-private sector forum for healthcare, improve avail-
ability of legal information relating to the sector, and consider the creation of a
cross-ministerial public-private sector dialogue platform focusing specifically on

parallel importing.

RESOLVED

In their August 2018 letter to EuroCham, the Department of Drugs and Food advised that companies
should submit a formal request to the leadership of the Ministry of Health as the Department
does not have the authority to create such mechanism. Fortunately, during the Government-Private
Sector Forum (G-PSF) in March 2019, the Royal Government of Cambodia announced that the
G-PSF Working Groups have been expanded to include a specific Working Group on healthcare,

alongside education and construction.

REAL ESTATE and CONSTRUCTION

Further develop fiscal controls within the real estate and construction sector so as
to define stronger minimum capital requirements and licensing regimes for devel-

opment projects outside of the residential sector.

Place an obligation upon developers to apply for freehold strata titles on behalf of

property purchasers.

While there has not been a formal revision to the process to apply for freehold strata titles, our
members report that property purchasers are able to negotiate with developers to obtain strata
titles on their behalf. This additional service is up to the discretion of the developers to offer and

should be requested by purchasers when finalising the Sales Purchase Agreement.

Introduce financial controls that limit the speculative buying of property within
Cambodia.

WHITE BOOK 2019 |

31

ISNOJSId ON

ISNOJS3d ON



2017 Policy Responses (continued)

72.

Land Management  73.
and Urban

Planning

Construction 74.

32
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Prescribe a set of universal standards of measurement for the real estate industry.

Consider permitting a ‘model project’ to showcase to prospective investors that

coastal development under international standards is a viable possibility in

Cambodia.

EuroCham'’s Real Estate and Construction Committee has actively pursued collaboration with
the Royal Government of Cambodia to draft the regulatory framework for the development
and management of coastal areas, by facilitating the input of legal and technical support from
foreign expertise. While this engagement was indeed beneficial in identifying priorities for the
new legislation, including the adoption of new legal tools such as zoning regulations and the
promotion of Public-Private Partnerships, there has been limited progress of the new regulations

since then.

Consult with the private sector to ensure a practical set of building standards.

The Construction Law and accompanying Building Code remain in the drafting phase as the
Ministry of Land Management, Urban Planning and Construction continues to actively review
Building Codes from other regulatory systems to gain insights that may be applicable to the
Cambodian Building Code. EuroCham also wishes to acknowledge the valuable technical
assistance the Ministry and the Institute of Standards of Cambodia have received from the
Japanese Government through their development agency, JICA which has regularly mobilised

experts to support the development of the new Building Code.
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75.

76.

Create a sub-committee under the National Committee for Health and Work Safety

focusing specifically on occupational health and safety on construction sites.

RESOLVED

On 16 July 2018, the National Committee on Occupational Safety and Health under the Ministry
of Labour and Vocational Training established a consultative council to promote health and safety
standards in Cambodia’s construction sector, referred to as the Project Advisory Board. The Project
Advisory Board has been developed through the support of the International Labour Organisation
and Japanese Government, and is comprised of representatives from Royal Government of
Cambodia, private sector, unions and non-government organisations. The intentions of the Board
are fo share best practice and develop a legislative framework via a consultative process, to

implement adequate control measures to minimise accidents and injuries on construction sites.

Prior to the realisation of the Building Code, consult with the private sector to define
an intermediary set of fire safety criteria to be referred to during all stages of the

construction permitting process and to be implemented by operational businesses.

On 25 June 2018, the Royal Government of Cambodia issued a new Sub-Decree to enhance the
fire protection of buildings by requiring the owners of all commercial and mixed-use buildings in
Cambodia to install suitable fire prevention systems to mitigate the damage and danger caused by
fires. This Sub-Decree stipulates the standards for fire prevention and extinguishing systems, as well
as the management and inspection by officials to ensure the systems meet the new requirements.
However, it has not yet been determined what fire safety standards or systems building owners

will be required to implement to pass the new inspections.
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lourism and Hospitality

Public-Private Consultations

The current White Book is a compilation of policy rec-
ommendations formulated by all EuroCham Sectorial
Committees with one notable exception: Tourism.

While the tourism and hospitality sector still faces
many challenges, EuroCham and the Ministry of
Tourism have been working hand in hand to address
issues faced by the industry, within the framework of
the Government-Private Sector Forum Working Group
B - dedicated to Tourism. These issues, and proposals
for their solution, are being discussed on a regular
basis between the Ministry of Tourism and the private
sector. The public-private consultation mechanisms
that have enabled this ongoing discussion, and the
role played within them by EuroCham, are described
below.

UNDERSTANDING THE GOVERNMENT PRIVATE
SECTOR FORUM

The Government Private Sector Forum (G-PSF) was
established in 1999 at the initiative of the Prime
Minister of Cambodia, with the purpose of providing
a reliable dialogue mechanism between the Royal
Government of Cambodia and the private sector for
consultations on trade and investment-related issues.

Organised around a series of thematic Working
Groups, each co-chaired by a Minister of the Royal
Government of Cambodia and an elected repre-
sentative of the private sector, the G-PSF provides
an officially sanctioned platform for the business
community to collectively raise problems and put for-
ward possible solutions to their Royal Government
of Cambodia counterparts. Issues that cannot be
solved at the Ministerial level are transmitted to the
G-PSF Plenary Session, which is chaired by the Prime
Minister himself.

During the 18th G-PSF Plenary Session in March
2019, the first to be held since 2013, the Prime
Minister confirmed the G-PSF Plenary Sessions will
once again take place annually and if necessary,
will be held twice a year. The Prime Minister also
announced the expansion of the G-PSF Working
Groups, formally establishing three additional
Working Groups on Education, Healthcare and
Construction.

The Council for the Development of Cambodia
(CDC) acts as the secretariat of the G-PSF while
the Cambodia Chamber of Commerce ensures the
coordination of the various Working Groups. In
March 2019, EuroCham was appointed Vice Chair
of the Working Groups for Tourism; Law, Tax and
Governance; and Mines and Energy, and we look
forward to contributing to the constructive dialogue
and fo strengthen public-private collaboration in these
sectors.

13 Working Groups meet regularly throughout the year:

A. Working Group on Agriculture & Agro-industry

B. Working Group on Tourism

C. Working Group on Manufacturing and Small
and Medium Enterprises and Services
Working Group on Law, Tax and Governance
Working Group on Banking and Financial Services
Working Group on Transport and Infrastructure

. Working Group on Export Processing and
Trade Facilitation
Working Group on Industrial Relations
Working Group on Unhusked Rice/Rice
Working Group on Mines and Energy
Working Group on Education
Working Group on Healthcare

. Working Group on Construction

@ mmoO
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In addition to these 13 Working Groups, a
Tax-Private Sector Partnership Mechanism and
Customs-Private Sector Partnership Mechanism
complete the range of official public-private sector
forums.

G-PSF TOURISM WORKING GROUP

In August 2015, EuroCham successfully nominated
the Chairman of our Tourism Committee, renowned
Cambodian Master Chef Luu Meng, to be elected
as Co-Chairman of the Working Group on Tourism
(Working Group B). EuroCham was consequently
entrusted with ensuring the Secretariat of this Private
Sector Working Group until 2018, when we trans-
ferred this responsibility to the Cambodia Tourism
Federation, with the aim of strengthening the uni-
fied voice of this private sector representative body.
This ensures that the private sector contributions
to Working Group B are drawn from a wide and
diverse range of tourism and hospitality businesses.

Working Group B has been structured into smaller
additional subgroups to facilitate more targeted pub-
lic-private dialogue on specific issues. Accordingly,
the Group includes the Joint Secretariat, co-chaired
by the Cambodia Tourism Federation and the
General Department of Tourism, with seven thematic
Task Forces, each co-led by a technical representa-
tive from the Ministry of Tourism and by an industry
representative designated by the Private Sector
Secretariat.

Since then, these seven public-private task forces

have regularly met under the coordination of the
Joint-Secretariat, with the view of enhancing efforts
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to promote Cambodia as a prime tourism destina-
tion and to improve the ease of doing business in
the tourism and hospitality sector.

In August 2017, the Minister of Tourism proposed
the establishment of a new Task Force focusing on
the Ministry’s ‘China Ready’ strategy and also the
splitting of the existing ‘Marketing and Promotion’
Task Force into domestic and international functions.
Consequently, there are currently nine Task Forces:

1. Tourism industry

2. Training

3. Cleanliness and Green tourism

4. Research and Development

5. Domestic Marketing and Promotion

6. International Marketing and Promotion

7. Investment and Tourism products development
8. China Ready

9. Safety and Transportation.

GOING FORWARD

EuroCham welcomes the continued commitment of
the Ministry of Tourism to reach out to the private
sector in addressing sector-wide issues, and we look
forward to realising further collective achievements
through the aforementioned consultation mechanisms
under the framework of the G-PSF Working Group B.
While the White Book acts as a basis to support and
promote public-private discussions aimed at improv-
ing the ease of doing business in Cambodia, these
types of consultations are already well underway in
the tourism and hospitality sector. Acknowledging this
ongoing collaboration, EuroCham has chosen not to
include policy recommendations for tourism and hos-
pitality in this publication.
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INVESTMENT
PROTECTION

ince the release of our White Book 2017,

the Royal Government of Cambodia has

undertaken a series of ambitious struc-
tural reforms to improve trade facilitation and the
Kingdom’s international competitiveness, most of
which were unveiled by the Prime Minister during
the Government-Private Sector Forum (G-PSF)
in March 2019. Whilst it appears that the pace
of implementation for the reforms represents a
timely response to external threats to Cambodia’s
preferential trading agreements, it confirmed
that these reforms are consistent with the Royal
Government of Cambodia’s ongoing strategy for
greater economic diversification. This cross-sec-
toral chapter intends to highlight specific areas of
Cambodia’s legal framework for review to further
advance the Kingdom’s competitiveness and the

overall investment environment.

The first section of this chapter, Legal

Review Mechanisms includes two updated
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recommendations that if adopted, would provide
greater security to investors. Concerns have been
raised regarding the adoption of new retroactive
laws or those without sufficient transition periods
becoming more common, most notably seen by
the promulgation of Prakas No. 443 on Seniority
Indemnity Payment. Retroactive laws are a seri-
ous risk to the regulatory environment as their
application significantly increases uncertainty
for investors. Furthermore, Cambodia has still
not yet introduced a mechanism to enable busi-
nesses to request a review of decisions or actions
taken by public officials to ensure that they are
in accordance with the Kingdom’s laws. While we
are certainly pleased to see the G-PSF re-estab-
lished, this addresses sector-wide issues rather than
specific administrative challenges encountered by
individual private entities. Such a mechanism if
introduced, would bring Cambodia in line with
the majority of its regional neighbours and ensures

fair and added protection for all investors.



The second section addresses the need to accelerate
the development of new laws to provide investors
with additional legal assurances as progress has
been stalled for some time. We have provided a
series of suggestions to the Royal Government
of Cambodia to foster confidence among pro-
spective investors and lending institutions by
offering greater guarantees, incentives and assis-
tance through the updated Law on Investment.
Similarly, we emphasise the need to prioritise the
adoption of a number of vital commercial laws
as part of Cambodia’s international commitments
and to safeguard businesses and investors against

potential opportunistic practices.

The final section of the chapter contains a detailed
review of Cambodia’s legal and administrative
framework for the protection of Intellectual
Property Rights (IPR). While the legal frame-
work for the protection of IPR in Cambodia is
improving, there remains challenges around the

enforcement of IPR, and support from relevant

administrative authorities can be limited. Where
businesses experience illegal exploitation of their
trademarks, the onus falls on the trademark owner
to file a claim in the Kingdom’s courts and or
competent authorities and to gather evidence in
support of their claim. However, compliant com-
panies can be cautious about taking their cases to
court to challenge this exploitation, with concerns
that they may be subject to retributive action by
perpetrators. To effectively address these issues, we
have included five recommendations identifying
where necessary reforms are required throughout

the various stages of the IPR protection regime.

We hope that the Royal Government of Cambodia
will consider the adoption of these proposals as
they would comprehensively enhance Cambodia’s
investment framework, bringing it closer in line
with international best practice and encourage
greater foreign direct investment inflows over the

coming years.
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1

Protection Against Retroactive Implementation of New Laws

ISSUE DESCRIPTION

IMPACT ON CAMBODIA
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UPDATED

Concerns regarding the implementation of new retroactive laws have been raised by numer-
ous EuroCham Sectoral Committees and has been a key issue discussed within our White
Books. Examples include:

Within human resources, the unexpected introduction of Prakas No. 443 on the Payment
of Seniority Indemnity in September 2018 caused severe uncertainty for the entire private
sector, largely due to the inclusion of a retroactive payment component. Prakas No. 443
now requires employers to compensate all employees on undetermined duration contracts
with a biannual payment equivalent to 15 days of wages and other fringe benefits for each
year of working, up to 12 years of service. Employers are also required to retroactively com-
pensate employees for the length of their service accumulated before Prakas No. 443 was
enacted, referred to as a back payment. Although businesses recognise the added protection
this legislation would bring to workers in some industries, the retroactive application has
created an unforeseen ongoing liability for all employers for a business decision that has not
occurred, as prior to the legislation, compensation was only applicable if an employee was
terminated, similar to most other countries.

Through the productive dialogue between the Royal Government of Cambodia and the
private sector (including EuroCham, Cambodia Chamber of Commerce and 30 other
business associations), the financial impact of Prakas No. 443 has been reduced for sectors
outside the garment, footwear and textile industry. In March 2019, the Ministry of Labour
and Vocational Training issued Instruction No. 042 to delay the enforcement of the retro-
active component until December 2021, and reduced the number of days compensation
is to be setttled each year from 15 days to six days for every year of service before 2019.

Additionally, in the real estate and construction sector, uncertainty is mounting over the
upcoming Construction Law with the incorporated Building Code and Environmental
Impact Assessment requirements, as developers are unclear about what their obligations will
be under these new regulations. In particular, there is concern that penalties for non-com-
pliance may be applied against projects that have been completed prior to the regulations,
or that there may not be a sufficient transition period to allow such projects to be altered
and brought into compliance before penalties are applied.

Businesses require foresight and predictability in their legal obligations in order to engage
in effective long term strategic and financial planning. Where the regulatory environment is
unpredictable and new laws can be applied retroactively or with insufficient transition peri-
ods, this creates regulatory risks and additional costs for businesses. New legislation such as
Prakas No. 443 has been adopted with limited participation from the private sector, result-
ing in new and unprecedented and unanticipated financial burden for businesses, which
could damage Cambodia’s reputation as a business-friendly environment. This issue of
retroactivity was also raised during the Government-Private Sector Forum (G-PSF) chaired
by the Prime Minister in March 2019, as it negatively impacts Cambodia’s competitiveness
and discourages further investment, since businesses cannot be sure that they will remain
unaffected by the consequences of retroactively applied future laws.



v Ensure that future laws and regulations incorporate practical transitional provisions,
and that new legal instruments are not applied to impose retroactive penalties for non-
compliance.

We would like to acknowledge the consolatory and fair approach taken the Royal
Government of Cambodia to alleviate the concerns raised by private sector regarding
Prakas No. 443 on Seniority Indemnity Payment, and our members welcome the positive
results that emerged from the constructive dialogue.

In respect to the development of future laws and regulations, we respectfully recommend
that the Royal Government of Cambodia incorporates practical transitional provisions,
including where necessary a period of time after the passing of the new legislation to
allow businesses reasonable opportunity to adapt their practices to ensure compliance.
Processes for publishing and disseminating new laws should be included in this review
to ensure that the private sector has sufficient and timely awareness of upcoming laws.
To increase trust and strengthen engagement with the private sector, we encourage the
Royal Government of Cambodia to involve wider stakeholders in the development of new
regulations where feasible, as this will promote a more considered and targeted approach
to policy making.

In particular, we recommend that the Royal Government of Cambodia adopt the general
principle that new legal instruments should not be applied to impose retroactive penalties
for non-compliance, and that any penalties would only come into effect after a well-de-
fined transition period.

2019 RECOMMENDATION
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2

Availability of an Independent Review Mechanism for the Application

ISSUE DESCRIPTION

IMPACT ON CAMBODIA
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of Laws

UPDATED

In some specific cases, investment projects can be hindered or significantly delayed where,
for any reason, access to normal government services such as registration and licensing can
be denied despite the investors seemingly meeting the criteria for such access. One example,
which has proven to be quite problematic over the past year, is the business registration
process with the Ministry of Commerce - there is no ‘maximum response time’ that the
Ministry must keep to, and some investors have had their registration delayed or withheld
without any apparent grounds. Furthermore, the new online business registration process
does not always function as designed - users are often required to provide paper copies
of their supporting documentation in addition to completing the online templates, or to
resubmit their application due to errors in the system. This further adds to the delays that
are being experienced.

At present, there is no mechanism through which businesses can request to have deci-
sions or actions taken by public officials independently reviewed to ensure that they are in
accordance with the Kingdom’s laws and regulations, and to establish whether these legal
instruments are being applied consistently and indiscriminately.

Many countries, including regional neighbours such as Thailand and Vietnam, have in
place a system of Administrative Courts through which private individuals or businesses
that perceive themselves to have been treated irregularly by a public body can make an
appeal and request to have their case independently reviewed.

The lack of an independent review mechanism for the application of laws increases the
level of regulatory risk perceived by prospective investors in their evaluation of Cambodia,
which has a negative impact upon investment inflows. In particular, international banks
and lending institutions are much less willing to offer funding for investments in Cambodia
if regulatory risk is perceived to be too high.

To introduce such a mechanism would enhance investor confidence and, furthermore,
would strengthen the capacity of the Royal Government of Cambodia to ensure effective
implementation of its own laws and regulations.



v/ Create an independent review mechanism within relevant ministries and public bodies 2019 RECOMMENDATION
responsible for processing applications and approvals for private entities, and a

Supreme Administrative Court.

a. We respectfully recommend the creation of an independent review mechanism for
cases involving disputes between public institutions and private entities. Whereas
a Supreme Administrative Court would serve as the final appeals destination, we
suggest that independent dispute resolution mechanisms be introduced within each
Ministry and public authority that processes applications and approvals for private
entities. We cite the new Committee of Tax Arbitration (CTA), established last year
by Sub-Decree No. 03 on The Organisation and Function of the Committee of Tax
Arbitration (6 January 2016), as an institution that can potentially serve as an exam-
ple of such dispute resolution mechanisms. Through the CTA, taxpayers can appeal
interpretations of tax regulations made by the General Department of Taxation or
General Department of Customs and Excise in relation to their tax liabilities, and can
have their case independently reviewed.

b. Recognising that the Ministry of Commerce is already in the process of drafting a
new Prakas to establish an Appeal Board in line with the Sub-Decree Implementation
of the Trademark Law, we recommend that the Ministry involve the private sector
during this development process. The active participation of the private sector will
ensure that the Appeal Board accurately reflects the needs of the business community
and will enhance the transparency and legitimacy of the mechanism once established.

c. Furthermore, we request that the Ministry of Commerce commit to a ‘maximum

response time’ for business registration applications and agree to have cases inde-
pendently reviewed where this time is exceeded.
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3

Increasing Investor Confidence Through the Updated Law on
Investment

UPDATED

2017 RECOMMENDATION

Offer greater guarantees, incentives and assistance fo investors through a new Law on Investment, incorporating recom-

mendations from the private sector.

POLICY RESPONSE

The Royal Government of Cambodia is in the process of updating the legal framework that governs foreign and local investment
in Cambodia, with the development of an amended Law on Investment and new Law on Special Economic Zones currently under-
way. The Council for the Development of Cambodia (CDC), which has led this process held a consultative meeting in February

2019 to collect input from the private sector and multilateral partners to shape the incoming legislation.

During the Government-Private Sector Forum (G-PSF) chaired by the Prime Minister in March 2019, it was confirmed that the
CDC has committed to finalising the draft amendments to the Laws by the end of June 2019, following which it will undergo
a review by the Council of Ministers and Council of Jurists. Also announced during the G-PSF was the decision to move the
Chapter on Investment Incentives from the Law on Investment to the National Budget Law. This is expected to provide the Royal

Government of Cambodia with more flexibility to incentivise priority sectors depending on the needs of the economy.

ISSUE DESCRIPTION  Cambodia’s Law on Investment was passed in 1994 and amended in 2003 at a time where
Cambodia’s economic development was at a much lower level than we see today. With
increasing inflows of Foreign Direct Investment (FDI) into larger and more complex
projects, the Royal Government of Cambodia has recognised the need to update the Law
on Investment and has been consulting with the private sector over the past few years to
develop a new Law suitable to Cambodia’s present-day economic context. As the Royal
Government of Cambodia continues the consultation process, we would like to highlight
concerns in the following four areas:

1. Role of the Council for the Development of Cambodia (CDC)

The existing Law on Investment (1994) and Law on The Amendment to the Law on
Investment (2003) describes the CDC as a ‘One-Stop Service’ that serves as “the Royal
Government of Cambodia’s ‘Etat-Major’ responsible for the evaluation and the deci-
sion-making on all rehabilitation, development and investment project activities.”. In
practice, investors often find that the CDC can only provide assistance with the initial
business registration and does not appear to be able to provide support in obtaining
licences required by various Ministries. If the CDC was empowered and permitted to
secure the necessary licences on behalf of investors for projects it has already approved,
this process would be vastly more efficient and would reduce the costs and delays.
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2. Investment Guarantees

Cambodia has ratified the ASEAN Comprehensive Investment Agreement (ACIA), which
commits the ten Member States of ASEAN to provide various protections to investments
made by ASEAN-based juridical persons. ACIA represents a rigorous set of commitments
that, if fully implemented by Member States, would contribute significantly to fostering a
free and competitive investment environment within ASEAN. Cambodia is still working
towards full implementation of ACIA and, consequently, is yet to maximise the potential
economic gains that the Agreement can enable. Cambodia also has bilateral investment
protection treaties with eleven Member States of the European Union, though this leaves
the remaining seventeen Member States outside the scope of protection.

3. Investment Incentives

Chapter 5 of the existing Law on Investment (1994) and Law on The Amendment to
the Law on Investment (2003) contains investment incentives to be offered to Qualified
Investment Projects (QIPs). However, a ‘clawback mechanism’ within Article 23 of the
Law on Taxation considerably reduces the level of incentive that the QIP scheme can
offer. If a QIP has retained earnings during the ‘profit tax exemption’ period, the 20% tax
rate that they would have been paying if not holding QIP status is applied at the point
that they seek to repatriate dividends. This effectively negates the perceived benefits of
the profit tax exemption period and may indeed deter prospective investors from entering
the market.

4. Prohibited Fields of Investment

The Royal Government of Cambodia has identified four ‘Prohibited Fields of Investment
which are defined in Annex I (“The Negative List’) of the Sub-Decree No. 111 on the
Implementation of the Law on the Amendment to the Law on Investment. This Sub-
Decree prohibits investment in the following areas:

* Production/processing of psychotropic substances and narcotic substances;

* Production of poisonous chemicals, agriculture pesticide/insecticide and other goods
by using chemical substances prohibited by international regulations or the World
Health Organisation, that affect the public health and environment;

* Processing and production of electrical power by using any waste imported from a
foreign country;

* Forestry exploitation business prohibited by Law on Forestry.

The contents of “The Negative List’ is important to investors as it implies that other activ-
ities not on the List (and not in breach of other Cambodian Laws) should be subject to an
open investment policy. At present, “The Negative List is prescribed only by Sub-Decree
and is not enshrined into Law - this increases the level of regulatory risk perceived by
prospective investors to Cambodia who have lesser guarantees that their business activity
will remain permissible and open into the future.
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The update to the Law on Investment and adoption of a new Law on Special Economic
Zones represents an opportunity for Cambodia to attract greater levels of FDI by integrat-
ing international best practices in investment policy into its legal framework and providing
greater protection and assurances to prospective investors. Furthermore, this provides an
opportunity to expedite the implementation of Cambodia’s international commitments by
integrating the substance of these commitments into the Law.

v~ Offer greater guarantees, incentives and assistance to investors through a new Law
on Investment, incorporating recommendations from the private sector.

EuroCham emphasises our commitment to contributing to the drafting of a revised Law on
Investment that serves to foster confidence among prospective investors and, particularly,
lending institutions. In this context, we offer the following recommendations to be taken
into consideration:

a. The new Law on Investment should expand the role of the CDC so that it has a legal
basis through which to become a true ‘One-Stop Service’ for foreign investors by pro-
viding technical support to navigate Cambodia’s investment framework and enforce
investment protection. We recommend that provisions be introduced through which
the CDC, as the Royal Government of Cambodia’s ‘Etat Major’ for significant foreign
investment projects, can commit to liaising with Ministries (particularly the Ministry
of Agriculture, Forestry and Fisheries, the Ministry of Industry and Handicrafts, and
the Ministry of Mines and Energy) to ensure that approved projects are able to obtain
the necessary licenses in a timely manner.

b. Integrate the investment protection standards of the ASEAN Comprehensive
Investment Agreement into the new Law on Investment. This being the case,
Cambodia should also be seeking to attract investors from other regions and should
ensure that the Law guarantees to such investors conditions that are no less advan-
tageous than those enjoyed under ACIA. Cambodia needs to compete with more
developed regional competitors to attract global FDI, and to unilaterally offer higher
level of protection to all investors regardless of origin or nationality would help to
enhance competitiveness.

c. Revise current investment incentives to offer more competitive tax advantages to
investors, and ensure that Article 23 of the Law on Taxation is reconsidered in par-
allel to the new Law on Investment and future incentive provisions if contained in
the National Budget Law, as proposed during the Government-Private Sector Forum
chaired by the Prime Minister in March 2019.

d. To reduce regulatory risk perceived by prospective investors, we recommend that
Cambodia’s “Negative List” of prohibited investment activities be integrated into the
new Law on Investment.



INVESTMENT PROTECTION | Development of New Laws

4

Prioritising the Development of New Commercial Laws

UPDATED

There are a number of important commercial laws that have remained in a longstanding
state of work-in-progress which is impacting the growth of emerging sectors and Cambodia’s
international competitiveness. These include:

Law on Competition

As part of Cambodia’s commitments to the ASEAN Economic Community (AEC), it is
required to introduce a national competition policy and law by 2015, to ensure a level playing
field and a culture of fair competition that will enhance regional economic integration and
performance. However, Cambodia remains the last ASEAN Member State that is yet to
introduce a Competition Law. Fortunately, the Royal Government of Cambodia is nearing
completion of its development of Cambodia’s Competition Law, with the draft currently
under review by Council of Ministers and Council of Jurists and it is expected to be adopted
during the course of 2019. The final publicly available draft (version 5.7) appears to have
incorporated key areas that were highlighted by our previous White Book, such as abuse of
market dominance and the need for staggered enforcement of certain provisions.

Law on E-Commerce

Enhanced connectivity will continue to create new opportunities and platforms for
Cambodian businesses to reach customers and if harnessed effectively, these opportunities
can contribute significantly to economic growth. Cambodia’s emerging e-commerce sector
requires a supporting body of laws and regulations that will provide the framework for
conducting digital transactions in a way that provides adequate security and protection to
consumers and businesses alike. The Royal Government of Cambodia has made admirable
progress in its development of the E-Commerce Law and the Ministry of Commerce, which
is leading this process intends to finalise the Law by the end of 2019, with the draft currently
under review by the Council of Jurists. EuroCham’s Information and Communication
Technology (ICT) Committee has been actively involved in the drafting process through a
series of public-private sector consultations, in which members provided detailed feedback
and recommendations on technical aspects and to enhance regional integration.

Law on Commercial Contracts

Businesses that lease commercial property in Cambodia regularly encounter problems in
securing reliable long-term leases. There are high levels of speculation in the Cambodian
commercial property market, and commercial tenants are often faced with landlords that
are only willing to commit to short term leases and seek to considerably increase rental fees
upon each renewal negotiation. In many other countries, commercial lease agreements can
be secured through specialised contracts that offer additional protection for the tenant against
these practices, such as an extended guaranteed minimum term and or an automatic right to
renewal. For these specialized contracts to be legally applicable, a supporting legal framework
must be in place. The Royal Government of Cambodia has recognised the need for a Law on
Commercial Contracts and a draft law to have been under consideration several years ago,

ISSUE DESCRIPTION
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however there has been no recent concrete progress towards adopting such a law.
Law on Consumer Protection

As Cambodia’s economy becomes more consumer driven, legislation is required to protect and
promote the interests of consumers, enabling them to make informed purchasing decisions
and ensure a fair and competitive market for businesses. Consumer protection is regarded
as an essential component of AEC cooperation and integration, with efforts underway to
establish a common consumer protection policy, as demonstrated by the ASEAN Strategic
Action Plan for Consumer Protection 2016-2025 (ASAPCP). This Strategy intends to build
upon the activities of the ASEAN Committee on Consumer Protection by enhancing and
integrating the existing consumer protection policies in place in each ASEAN Member
State. However once again, Cambodia remains the last Member State without the required
comprehensive legal framework, though a long-awaited draft Law has been prepared and is
expected to be finalise during 2019.

Without the aforementioned laws in place, consumers, businesses and investors are suscep-
tible to opportunistic and unethical practices and the overall business environment can be
perceived as unpredictable. Furthermore, if Cambodia continues to delay the adoption of
laws that are required as part of its ASEAN and WTO commitments, its reputation and
standing within the region and wider international community could diminish. This would
likely significantly impact the attraction of the Kingdom as a potential investment destina-
tion and the Royal Government of Cambodias efforts to achieve greater economic diversity.

v’ Prioritise the finalisation of the Law on Competition, Law on E-Commerce, Law on
Commercial Contracts and Law on Consumer Protection, and commit to adopting these
laws before the end of 2019.

We respectfully recommend that the Royal Government of Cambodia prioritise finalising
its development of the aforementioned commercial laws and commit to adopting these laws
before the end of 2019. Through enacting these laws, the Royal Government of Cambodia
will ensure a fair and competitive market, and create a more favourable investment environ-
ment by providing greater protection and assurances to prospective investors.
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5

Introducing a Pre-Registration Gazetting Requirement for New
Trademark Applications

RETAINED

Cambodia’s Intellectual Property Rights (IPR) regime provides opportunity for individuals ~ 1SSUE DESCRIPTION
or companies to file notices of opposition against a trademark registration within 90 days

from the date of publication of a registered trademark. The opposition may be filed on

the grounds that a party has registered a trademark in Cambodia for which the opposing

party considers itself to be the rightful trademark owner. At present, although some marks

applied online appear in an online database, an officially public gazetting of new trademarks

occurs only after a successful registration, which provides other parties no opportunity to

review the applied trademarks prior to their registration.

To create opportunity for other parties to review applied trademarks prior to their reg-  IMPACT ON CAMBODIA
istration would enable any interested party to oppose applications for registrations of

trademarks that are identical or confusingly similar to their own marks. This would provide

additional security to legitimate brand owners and would help to streamline administra-

tive processes within the Department of Intellectual Property Rights as it supports the

Department to refuse registration of trademarks that are identical or similar to existing

registered trademarks in Cambodia and potentially removes the need for arduous post-reg-

istration reassessments.

1 1
i v/ Introduce a pre-registration gazetting requirement for new trademark applications. , 2019 RECOMMENDATION
1 1

Following best practices from neighbouring ASEAN countries and elsewhere, we respect-
fully recommend the introduction of a requirement to publicly gazette all new trademark
registrations applications 2 to 3 months prior to a decision being taken by the Department
of Intellectual Property. This will provide opportunity for other interested entities or third
parties to lodge notices of objection before a decision of registration is reached.
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6

Developing a Detailed Legal Framework to Enable Stronger
Provisional Measures in the Protection of Intellectual Property Rights

RETAINED

2017 RECOMMENDATION

Develop a more detailed legal framework to enable stronger provisional measures in the protection of Intellectual Property
Rights.

POLICY RESPONSE

Following the agreement between Cambodia and the European Patent Office (EPO) in January 2017, the Validation of European
Patents Agreement came into force on 1 March 2018, marking Cambodia as the first Asian country to validate European pat-
ents. European patents granted by the EPO and validated in Cambodia will have the same legal effects as a corresponding

Cambodian patent and will be subject to Cambodian patent law.

ISSUE DESCRIPTION  Cambodia’s current regime of provisional measures, as prescribed under the Trademark Law,
does not provide detailed and clear procedures to enable relevant administrative authorities
to provide support to businesses who have had their marks infringed upon:

* Under Cambodian law, provisional measures against Intellectual Property Rights
(IPR) infringement may only be ordered by a competent court - a judicial judge is
the only authority with competence to approve urgent measures. Court proceedings
in Cambodia are perceived to be costly and time-consuming, and it is questionable
whether the trademark right holder may obtain prompt and timely provisional
measures for preventing an actual or imminent infringement and or to preserve
evidences.

* Furthermore, the Trademark Law and its implementing regulations do not prescribe
the types of provisional measures that could be ordered by the Court upon request
of the rights holder. Cambodian courts have little experience in solving trademark
infringement cases, and it is questionable whether the judge may order an efficient
interim relief that is adapted suitably to each infringement case.

In many other countries, the state takes a greater responsibility for investigating incidents of
trademark infringement, and it is the responsibility of the enforcing institution to initiate
proceedings against infringing companies. For example, in Thailand, the Department
of Special Investigations, which sits under the Ministry of Justice, takes responsibility
for investigating economic crimes of high complexity or technology, including IPR
infringement cases above a certain monetary value threshold. The Department of Special
Investigations is able to bring cases to a specialised intellectual property court. Similarly, in
scenarios where enforcement action needs to be taken swiftly, such as where a counterfeit
production site or warehouse has been id